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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : SRI D. Ullah, A.J.S. 
   ADDITIONAL SESSIONS JUDGE 
   SONITPUR, TEZPUR 
 
 

CRIMINAL APPEAL NO. 06 (S-2) OF 2015 
 

1. Md. Firoj Ali    
        Son of Rafiat Ali 
        Vill: Barikachuburi 
        P.S. Tezpur 
        Dist- Sonitpur...   accused/Appellant 

 
                 -VERSUS- 

 
1. State of Assam    
                          …………….  Opp. Party 
 

 
A P P E A R A N C E 

 
           For the Petitioner :          Sri B. Borthakur,  Advocate   

 

           For the Opp. party : Sri A. Barua, Addl.P.P. 

   
  Date of Argument : 16-12-2016 

 

 Date of Judgement : 09-01-2017 

 

J U D G E M E N T 

 

 1.    This Appeal being  Crl. Appeal No. 06 (S-2) of 2015 has  

filed by the appellant/accused  Md. Firoj Ali under section 374(3)  Cr.P.C. 

with prayer for setting aside the judgement and order of conviction 

passed against the accused/appellant by Ms. M. Sarmah, Ld. Judicial 

Magistrate, 1st Class,  Tezpur vide judgment and order dated 18-5-2015 

in G.R. Case No.2395/2014.   
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2.                  By the aforesaid judgment,  Ld. Judicial Magistrate, 1st 

Class,  Tezpur was pleased to convict the accused/appellant for the 

offence U/s.380/34  of IPC sentencing him to suffer S.I. for 6 (six) 

months and to pay a fine of Rs.1,000.00 (Rupees one thousand) only   in 

default, S.I. for  another 15 (fifteen) days.   

3.                  Being highly aggrieved with the said judgment and order 

dated 18-5-2015 passed, in G.R. Case No.2395/2014, by Ms. M. Sarmah, 

Ld. Judicial Magistrate, 1st Class,, Tezpur, the appellant begs to prefer 

this  appeal on the following amongst other grounds :      

GROUNDS: 

i) The impugned judgment and order of Ld. Court below 

is against law, equity.  

ii)   The Ld.  Court below did not apply her mind 

judiciously in convicting the accused/appellant and hence the 

said impugned judgment and sentence is liable to be set 

aside.  

iii) The Ld. Trial Court made erred in law as well as facts in 

convicting the appellant.    

iv) The Ld. Trial Court below convicted the appellant on 

the basis of conjecture and surmise as there is no ingredient 

of Sec.380/34 of IPC against the accused/appellant.   

v) That prosecution has failed to prove the case beyond 

reasonable doubt against the accused/appellant.   

vi) The impugned order and judgment of conviction and 

sentence suffers from serious illegalities, infirmities and is bad 

in law and liable to be set aside.   

vii)   The ld. Trial Court ought not to rely on the statement 

of the PW2 apart from other witnesses as the PW2 is the 

father of the informant and he is interested witness.   

viii)   The ld. Trial Court convicted the present appellant by 

misinterpreting in law and the present appellant is no way 

vicariously liable for the alleged offence.                                             
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Fact of the case 

4.            The fact of the prosecution case is that on 25-9-

14 in between 7:30 p.m. to 8 p.m. some unknown person stolen away 

the Lenovo Laptop of informant Nitumoni Dihingia from his house.  

 

5.    Point for determination  

(1)  Whether the accused, on 25-9-2014 in between                 

7:30 p.m. to 8 p.m., in furtherance of common intention,  

committed theft of one Lenovo laptop  of Nitumoni Dihingia 

from his dwelling house situated at Barahalia and thereby 

committed an offence punishable U/s.380/34  of the I.P.C. 

 

EVIDENCE                                                                            

 

6.                      PW1  Sri Nitumoni Dihingia, informant, has stated in his 

evidence that the occurrence took place on 24th or 25th September, 2014 

at about 7:30 p.m. when he was in the shop at  Barahalia. His elder sister 

informed him that she did not find the laptop which was kept on the bed. 

When he reached home, he saw a bamboo, lying near the window and 

also found   mud mark of bamboo in the bed sheet. On the next day he 

lodged the FIR in the police station. After one month of the incident he 

was informed from police station that some persons were caught and 

stolen articles were recovered from them. He has proved the FIR as Ext.1 

wherein Ext.1(1) is his signature.    

7.                   During cross examination he has stated that he did not 

state before police about the exact details of the laptop. He denied the 

defence suggestion that the laptop was not stolen by the accused 

persons.   

8.                  PW2  Nirmal Chandra Dihingia, has stated in his evidence 

that on September, 2014 while he was at his shop at Baraholia, his son 

informed him that his laptop was stolen from his house. After 1½ months 

the said laptop was recovered and they got the laptop back from police 

station through a court order.   
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9.                        PW3  Amir Hussain has stated in his evidence that the 

occurrence took place about two months back. The accused persons 

brought a laptop and told him that they have some monetary difficulty for 

which they wanted to mortgage the laptop. Then he kept the laptop on 

mortgage for ten days for an amount of Rs.1,700.00 (Rupees one 

thousand seven hundred). Thereafter police apprehended Prokash Hara 

after 10 days since they came to know about the stolen laptop. Police 

seized the laptop from him. 

10.              During cross he has stated that both the accused 

persons came to mortgage the laptop. Since he knows Firoj Ali, so he 

thought the laptop was his own.  

11.              PW4  Ataur Rahman has stated in his evidence that 

about 3-4 months back when he was in the house of Abdul Sacha, one 

police personnel came and took both of them to the house of Amir 

Hussain. Two police personnel were present there and they told them 

that since  they were taking away the laptop from Amir Hussain, they 

have to sign a document. He has proved the search and seizure list as 

Ext.2 wherein Ext.2(1) is his signature. He has also proved the seizure list 

as Ext.3 wherein Ext.3(1) is his signature.  

12.               During cross examination he has stated that Amir 

Hussain has a mobile accessory stop. He does not know whose laptop 

was taken from Amir’s house.  

13.               PW5  Rafiqul Islam has stated in his evidence that 

around eight months back when he went to Mahabhairab Police Out Post 

with regard to some stolen computers or laptop, police had taken his 

signature.  He has proved the seizure list as Ext.3 wherein Ext.3(1) is his 

signature.  

14.               During cross examination he has stated that he does 

not know from whom the laptop or computer was purchased by Zakir.  

15.               PW 6 Sri Bhaben Chandra Brahma, the investigating 

Officer, has stated in his evidence that he has conducted various stages 

of investigation. He has proved the search and seizure list, seizure list, 
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charge sheet and  sketch map of the place of occurrence as Ext.2, Ext.3, 

Ext.4 and  Ext.5 respectively.      

 

ARGUMENTS 

 

16.   During argument, the Learned counsel for the 

accused/appellant has submitted that the conviction and sentence passed 

against the appellant is completely erroneous and based upon the 

evidence on record. It is further submitted that the Ld. Trial Court has 

wrongly appreciated the law and facts to come to a wrong finding and 

hence he has prayed to set aside the judgment of conviction and 

sentence passed against the appellant.  

                      

17.                       On the other hand ld. Addl.P.P. has submitted 

that the Ld. Trial Court has rightly appreciated  the evidence on record 

and prosecution has been able to establish the charge against the 

accused/appellant and accordingly ld. Trial Court has rightly convicted 

and sentenced the accused/appellant.  Therefore, the ld. Addl.P.P. has 

submitted to upheld the judgment and conviction of sentence of the Ld. 

Trial Court.  

 

APPRECIATION 

18.       Appreciating the evidence on record it is found that the 

prosecution has able to prove the fact that the stolen laptop in question 

was recovered from the house of PW3 Amir Hussain. The defence during 

cross examination of the prosecution witnesses has not taken any stand 

that the laptop belongs to the accused or the laptop is not the stolen 

laptop of PW1.   

19.     So far as the present accused/appellant Firoz Ali is 

concerned, the prosecution has relied upon two sets of evidence.  

(a)  The laptop in question i.e. the theft article was 

recovered from the house of PW3 Amir Hussain as led by 

accused Prokash Hara.                                                
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(b) PW3 has stated that both the accused Prokash Hara 

and accused/appellant Firoz Ali came to him and on the 

pretext of problem of money had mortgaged the laptop by 

taking Rs.1,700.00 (Rupees one thousand seven hundred) 

by executing a mortgage deed signed by both the accused 

persons. 

20.      Now let me scrutinise the relevant portion of the evidence 

on record as to whether both the above sets of evidence leads to a 

conclusion of guilt of the accused/appellant Firoz Ali in respect of the 

charge.  

21.      From the evidence of PW3 and PW6 it reveals that stolen 

laptop was seized by police, PW6 from the house of PW3 in presence of 

accused Prokash Hara only on 19-10-14. Ext.2, the seizure list, whereby 

laptop was seized, also shows that the same was seized from PW3 as led 

by accused Prokash Hara. The seizure list, Ext. 2, contains the signature 

of accused Prokash Hara.  

22.      Hence, it is evident that accused/appellant Firoz Ali was 

neither present at the time of recovery of the laptop nor the prosecution 

has stated/proved that the recovery was made as per the information  

received from accused/appellant Firoz Ali. 

23.     Record reveals that the police had arrested 

accused/appellant Firoz Ali only on 21-10-14 and produced him before 

the court on 22-10-14 which shows that police had got the information 

for recovery of the theft article prior to arrest of accused/appellant.  

24.    Ld. Trial Court has rightly observed that in order to apply 

Sec.27 of the Evidence Act four conditions must be satisfied.  

(i)  The person must be accused of an offence; 

(ii) He must be in the custody or deemed to be in the 

custody of the police officer; 

(iii) A fact must have been discovered; and 

(iv) The discovery must have been in consequence of 

information received from the accused. 
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25.             In the instant case the fact was not disclosed while the 

accused/appellant was in custody of police, rather the same was 

recovered prior to his arrest and that too not on the basis of information 

from accused/appellant Firoz Ali. Therefore, the findings that the laptop 

was recovered on being led by the accused/appellant is not proper and 

not based on the available evidence on record. Ld. Trial Court has 

wrongly appreciated the law and facts in coming to the said decision of 

roping the accused/appellant in respect of leading to discovery. 

26.           Now let me scrutinise the other set of evidence on 

record. PW3 has stated in his evidence that the accused persons gave 

him the laptop by executing a mortgage deed. PW6 and PW4 have 

proved the seizure list, the Ext. No.3. Perusal of Ext. No.3 reveals that 

one mortgage deed was seized from the possession of PW3. But 

surprisingly the prosecution has not proved the said documents i.e. 

mortgage deed in the court.                                                                        

27.             Sec.61 of the Indian Evident Act, 1872 provides 

that the contents of document may be proved either by primary or by 

secondary evidence. Sec.62 of the Evidence Act provides that a 

primary evidence means the documents itself produced for the inspection 

of the Court. Similarly, Sec.64 of the Evidence Act provides that 

documents must be proved by primary evidence except in the cases of 

secondary evidence.                                                                                                    

28.            Therefore, the mandate of law is that the contents of 

documents cannot be proved by oral evidence. 

29.            In the instant case the contents, its executants, 

witnesses etc. could have been proved by the mortgage deed. As the 

prosecution has failed to prove the said document and as such it is not 

proved as to what role was played by the present accused/appellant in 

respect of the mortgage deed.  

30.            Upon consideration of available evidence on record I 

have come to the conclusion that prosecution has totally failed to prove 

the offence U/s.380/34 of IPC against the accused/appellant beyond all 

reasonable doubt. But the Ld. Trial Court has wrongly appreciated the 
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evidence on record as well as the legal proposition and erroneously 

convicted and sentenced the accused/appellant Firoz Ali.  

O  R  D  E  R                                                     

 

31.              In the result, the appeal is allowed on contest. The 

conviction and sentence passed by the Ld. Trial Court, so far as it relates 

to accused/appellant Firoz Ali is concerned, is set aside and the accused 

is acquitted.  

32.              Send back the case record of G.R.Case No.2395/14 

and case diary to the Court of Ld. Judicial Magistrate, 1st Class, Tezpur 

through the Ld. Chief Judicial Magistrate, Sonitpur, Tezpur along with a 

copy of this judgment.                          

 

33.               A copy of this judgement be sent to the District 

Magistrate, Sonitpur, Tezpur as per Sec.365 of Cr.P.C. 

 

34.             Given under my hand and seal of this court on this 9th 

day of  January, 2017.  

 

 

 

        ( D. Ullah ) 
      Additional Sessios Judge, 
               Sonitpur, Tezpur.   
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